
IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
STATE OF OKLAHOMA,   ) 
      ) 
    Plaintiff, ) 
      ) 
v.      ) Case No: 05-CV-0329-GKF-PJC 
      ) 
TYSON FOODS, INC., et al.,  ) 

) 
Defendants. ) 
 

STATE OF OKLAHOMA’S REPLY TO 
DEFENDANTS’ RESPONSE TO MOTION IN LIMINE PERTAINING TO 

RULE 26(E) EXPERT “ERRATA” (DKT. #2424) 
 

 Plaintiff, the State of Oklahoma, ex. rel. W.A. Drew Edmondson, in his capacity 

as Attorney General of the State of Oklahoma, and Oklahoma Secretary of the 

Environment, J.D. Strong, in his capacity as the Trustee for Natural Resources for the 

State of Oklahoma under CERCLA (hereinafter “the State”), respectfully submits its 

Reply to “Defendants’ Joint Response in Opposition to Plaintiffs’ [sic] Motion in Limine 

Pertaining to Rule 26(e) Expert “Errata” [Dkt. #2424]” (Dkt. #2503) (“Response”): 

1. Under Rule 26(e)(1), a party is under a duty to supplement “at appropriate 

intervals its disclosure under subdivision (a) if the party learns that in some material 

respect the information disclosed is incomplete or incorrect and if the additional and 

corrective information has not otherwise been made known to the other parties during the 

discovery process or in writing…”  “[W]hen mistakes are made, caught, corrected and 

satisfactorily explained by the expert in a supplemental report, as required by the Rule 

26(e), no adverse inference as to the reliability of the expert’s opinion need be drawn.”  

In re Commercial Financial Services, Inc., 350 B.R. 520, 557-58 (Bkrtcy. N.D. Okla. 

2005) (emphasis in original).  “There is no stigma attached to [expert report] error 
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correction.  If anything, it strengthens the quality of the expert report.”  Crowley v. Chait, 

322 F. Supp. 2d 530, 540 (S.D. Ohio 2004).  This Court has already found that the State’s 

expert errata were “mandatory under Rule 26(e)” and denied Defendants’ request to 

strike the expert errata or any portions thereof.  See Dkt. #1787 at 3-5.  Under such 

circumstances, neither the fact that the State served Rule 26(e) expert errata, nor the 

circumstances that precipitated the need for the State to serve expert errata, has any 

probative value.  Moreover, even assuming arguendo that such evidence would have 

probative value, such probative value would be substantially outweighed by the danger of 

unfair prejudice and/or confusion of the issues. 

2. In their Response, Defendants argue that “the errors committed by the 

witnesses in preparation of their opinions . . . [is] surely . . . proper cross-examination and 

evidence.”  Response at 3-4.  But, for what purpose?  Evidence or examination 

concerning errors which were identified and corrected by an expert have no purpose other 

than to improperly stigmatize the witness and his work.  This is improper.  The State’s 

experts diligently complied with the Federal Rules in correcting identified mistakes in a 

subset of the initial Rule 26 expert reports.  The experts’ current and correct opinions, 

analysis and data are plainly relevant and certainly fair game for cross-examination.  By 

the same token, the existence of errata and the circumstances necessitating the errata do 

not “advance the inquiry of some consequential fact to be considered relevant and 

admissible.”  United States v. Oldbear, 568 F.3d 814, 820 (10th Cir. 2009).   

3. At the very least, evidence and questioning regarding the existence of 

errata and the circumstances necessitating the errata, even if relevant for some purpose, 

can only serve to confuse the true issues in this case and prejudice the State by potentially 
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creating an unfair adverse impression about the State’s expert case.  Thus, such evidence 

and questioning should be precluded under Fed. R. Evid. 403.  The State should not be 

punished for complying with the mandates of Rule 26(e).  If anything, the experts’ 

attentiveness in making necessary corrections should be viewed as strengthening their 

opinions and should not be fodder for Defendants to unfairly attack the experts by taking 

the jury down rabbit trails of discarded data and antiquated analysis.  The State’s Motion 

in Limine should be granted.  

WHEREFORE, premises considered, the State respectfully requests that the Court 

grant its Motion in Limine Pertaining to Rule 26(e) Expert “Errata” (Dkt. #2424). 

      Respectfully submitted, 

W.A. Drew Edmondson, OBA # 2628 
ATTORNEY GENERAL 
Kelly H. Burch, OBA #17067 
ASSISTANT ATTORNEY GENERAL 
STATE OF OKLAHOMA 
313 N.E. 21st Street 
Oklahoma City, OK 73105 
(405) 521-3921 
 
M. David Riggs, OBA #7583 
Joseph P. Lennart, OBA #5371 
Richard T. Garren, OBA #3253 
Sharon K. Weaver, OBA #19010 
Robert A. Nance, OBA #6581 
D. Sharon Gentry, OBA #15641 
David P. Page, OBA #6852 
RIGGS, ABNEY, NEAL, TURPEN,  
  ORBISON & LEWIS 
502 West Sixth Street 
Tulsa, OK 74119 
(918) 587-3161 
 
/s/ Louis W. Bullock     
Louis W. Bullock, OBA #1305 
Robert M. Blakemore, OBA #18656 
BULLOCK BULLOCK & BLAKEMORE 
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110 West 7th Street, Suite 707 
Tulsa, OK  74119-1031 
(918) 584-2001 
 
Frederick C. Baker (pro hac vice) 
Elizabeth Claire Xidis (pro hac vice) 
MOTLEY RICE LLC 
28 Bridgeside Boulevard 
Mount Pleasant, SC 29465 
(843) 216-9280 
 
William H. Narwold (pro hac vice) 
Ingrid L. Moll (pro hac vice) 
Mathew P. Jasinski (pro hac vice) 
MOTLEY RICE LLC 
20 Church Street, 17th Floor 
Hartford, CT  06103 
(860) 882-1676 
 
Jonathan D. Orent (pro hac vice) 
Michael G. Rousseau (pro hac vice) 
Fidelma L. Fitzpatrick (pro hac vice) 
MOTLEY RICE LLC 
321 South Main Street 
Providence, RI  02940 
(401) 457-7700 
 
ATTORNEYS FOR PLAINTIFF, 
STATE OF OKLAHOMA 
 
 

CERTIFICATE OF SERVICE 
 

I certify that on the 4th day of September, 2009, I electronically transmitted the 
attached document to the Clerk of Court using the ECF System for filing and transmittal 
of a Notice of Electronic Filing to the following ECF registrants: 
 
W.A. Drew Edmondson, Attorney General fc_docket@oag.ok.gov 
Kelly Hunter Burch, Assistant Atty General kelly.burch@oag.ok.gov 
OFFICE OF THE ATTORNEY GENERAL , STATE OF OKLAHOMA 
  
M. David Riggs driggs@riggsabney.com 
Joseph P. Lennart jlennart@riggsabney.com 
Richard T. Garren rgarren@riggsabney.com 
Sharon K. Weaver sweaver@riggsabney.com 
Robert A. Nance rnance@riggsabney.com 
D. Sharon Gentry sgentry@riggsabney.com 
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David P. Page dpage@riggsabney.com 
RIGGS ABNEY NEAL TURPEN ORBISON & 
LEWIS 

 

  
Louis W. Bullock lbullock@bullock-blakemore.com 
Robert M. Blakemore bblakemore@bullock-blakemore.com 
BULLOCK  BULLOCK & BLAKEMORE  
  
Frederick C. Baker  fbaker@motleyrice.com 
Elizabeth Claire Xidis    cxidis@motleyrice.com 
William H. Narwold bnarwold@motleyrice.com 
Ingrid L. Moll   imoll@motleyrice.com 
Mathew P. Jasinski mjasinski@motleyrice.com 
Jonathan D. Orent   jorent@motleyrice.com 
Michael G. Rousseau   mrousseau@motleyrice.com 
Fidelma L. Fitzpatrick   ffitzpatrick@motleyrice.com 
MOTLEY RICE LLC  
COUNSEL FOR PLAINTIFF,  STATE OF OKLAHOMA 
  
William D. Perrine wperrine@pmrlaw.net 
Robert P. Redemann rredemann@pmrlaw.net 
David C. Senger david@cgmlawok.com 
PERRINE, McGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC 
  
Robert E. Sanders rsanders@youngwilliams.com 
E. Stephen Williams steve.williams@youngwilliams.com 
YOUNG WILLIAMS  
COUNSEL FOR DEFENDANT CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, 
INC. 
  
John H. Tucker jtucker@rhodesokla.com 
Kerry R. Lewis klewis@rhodesokla.com 
Colin H. Tucker chtucker@rhodesokla.com 
Theresa Noble Hill thill@rhodesokla.com 
RHODES, HIERONYMUS, JONES, TUCKER & 
GABLE 

 

  
Terry W. West terry@thewestlawfirm.com 
THE WEST LAW FIRM  
  
Delmar R. Ehrich dehrich@faegre.com 
Bruce Jones bjones@faegre.com 
Krisann C. Kleibacker Lee kklee@faegre.com 
Todd P. Walker twalker@faegre.com 
Christopher H. Dolan   cdolan@faegre.com 
Melissa C. Collins   mcollins@faegre.com 
Colin C. Deihl cdeihl@faegre.com 
Randall E. Kahnke rkahnke@faegre.com 
FAEGRE & BENSON LLP  
COUNSEL FOR DEFENDANT CARGILL, INC. and CARGILL TURKEY 
PRODUCTION, LLC 
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George W. Owens gwo@owenslawfirmpc.com 
Randall E. Rose rer@owenslawfirmpc.com 
OWENS LAW FIRM, P.C.  
  
James M. Graves jgraves@bassettlawfirm.com 
Gary V. Weeks    gweeks@bassettlawfirm.com 
Woody Bassett    wbassett@bassettlawfirm.com 
K.C. Dupps Tucker   kctucker@bassettlawfirm.com 
Earl Lee “Buddy” Chadick bchadick@bassettlawfirm.com 
Vincent O. Chadick vchadick@bassettlawfirm.com 
BASSETT LAW FIRM  
COUNSEL FOR DEFENDANT GEORGE’S INC. AND GEORGE’S FARMS, INC. 
  
A. Scott McDaniel smcdaniel@mhla-law.com 
Nicole Longwell nlongwell@mhla-law.com 
Philip D. Hixon phixon@mhla-law.com 
Craig A. Mirkes cmirkes@mhla-law.com 
McDANIEL HIXON LONGWELL & ACORD, 
PLLC 

 

  
Sherry P. Bartley sbartley@mwsgw.com 
MITCHELL, WILLIAMS, SELIG, GATES & 
WOODYARD, PLLC 

 

COUNSEL FOR DEFENDANT PETERSON FARMS, INC. 
  
John R. Elrod jelrod@cwlaw.com 
Vicki Bronson vbronson@cwlaw.com 
P. Joshua Wisley jwisley@cwlaw.com 
Bruce W. Freeman bfreeman@cwlaw.com 
D. Richard Funk rfunk@cwlaw.com 
CONNER & WINTERS, LLP  
COUNSEL FOR DEFENDANT SIMMONS FOODS, INC. 
  
Robert W. George robert.george@tyson.com 
L. Bryan Burns   bryan.burns@tyson.com 
Timothy T. Jones tim.jones@tyson.com 
TYSON FOODS INC  
  
Michael R. Bond michael.bond@kutakrock.com 
Erin W. Thompson erin.thompson@kutakrock.com 
Dustin Darst dustin.darst@kutakrock.com 
KUTAK ROCK LLP  
  
Stephen Jantzen sjantzen@ryanwhaley.com 
Paula Buchwald pbuchwald@ryanwhaley.com 
Patrick M. Ryan pryan@ryanwhaley.com 
RYAN, WHALEY & COLDIRON  
  
Thomas C. Green tcgreen@sidley.com 
Mark D. Hopson mhopson@sidley.com 
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Timothy Webster twebster@sidley.com 
Jay T. Jorgensen jjorgensen@sidley.com 
Gordon D. Todd gtodd@sidley.com 
Erik J. Ives eives@sidley.com 
Frank R. Volpe fvolpe@sidley.com 
SIDLEY AUSTIN LLP  
COUNSEL FOR DEFENDANTS TYSON FOODS, INC., TYSON POULTRY, INC., 
TYSON CHICKEN, INC., and COBB-VANTRESS, INC. 
  
R. Thomas Lay rtl@kiralaw.com 
KERR, IRVINE, RHODES & ABLES  
  
Jennifer S. Griffin jgriffin@lathropgage.com 
David Brown dbrown@lathropgage.com 
Frank M. Evans III fevans@lathropgage.com 
LATHROP & GAGE, L.C.  
COUNSEL FOR DEFENDANT WILLOW BROOK FOODS, INC. 
  
Robin S. Conrad rconrad@uschamber.com 
NATIONAL CHAMBER LITIGATION CENTER  
  
Gary S. Chilton gchilton@hcdattorneys.com 
HOLLADAY, CHILTON AND DEGIUSTI, PLLC  
COUNSEL FOR US CHAMBER OF COMMERCE AND AMERICAN TORT REFORM 
ASSOCIATION 
  
D. Kenyon Williams, jr. kwilliams@hallestill.com 
Michael D. Graves mgraves@hallestill.com 
HALL, ESTILL, HARDWICK, GABLE, GOLDEN 
& NELSON 

 

COUNSEL FOR POULTRY GROWERS / INTERESTED PARTIES / POULTRY 
PARTNERS, INC. 
  
Richard Ford richard.ford@crowedunlevy.com 
LeAnne Burnett leanne.burnett@crowedunlevey.com 
CROWE & DUNLEVY  
COUNSEL FOR OKLAHOMA FARM BUREAU, INC. 
  
Kendra A. Jones, Assistant Attorney General kendra.jones@arkansasag.gov 
Charles L. Moulton, Sr. Ass’t AG charles.moulton@arkansasag.gov 
OFFICE OF THE ATTORNEY GENERAL, 
STATE OF ARKANSAS 

 

COUNSEL FOR STATE OF ARKANSAS 
  
Mia Vahlberg mvahlberg@gablelaw.com 
GABLE GOTWALS  
  
James T. Banks jtbanks@hhlaw.com 
Adam J. Siegel ajsiegel@hhlaw.com 
HOGAN & HARTSON  
COUNSEL FOR NATIONAL CHICKEN COUNCIL, U.S. POULTRY & EGG ASS’N 
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AND NATIONAL TURKEY FEDERATION 
  
John D. Russell jrussell@fellerssnider.com 
William A. Waddell, Jr.   waddell@fec.net 
David E. Choate   dchoate@fec.net  
FELLERS SNIDER BLANKENSHIP BAILEY & 
TIPPENS P.C. 

 

COUNSEL FOR ARKANSAS FARM BUREAU FEDERATION 
  
Barry G. Reynolds reynolds@titushillis.com 
Jessica E. Rainey jrainey@titushillis.com 
TITUS HILLIS REYNOLDS LOVE DICKMAN & 
McCALMON 

 

  
William S. Cox III wcox@lightfootlaw.com 
Nikaa B. Jordan njordan@lightfootlaw.com 
LIGHTFOOT FRANKLIN & WHITE LLC  
COUNSEL FOR AMERICAN FARM BUREAU FEDERATION and NATIONAL 
CATTLEMEN’S BEEF ASSOCIATION, AMICUS CURIAE 
  
Richard Mullins richard.mullins@mcafeetaft.com 
McAFEE & TAFT PC  
COUNSEL FOR TEXAS FARM BUREAU, TEXAS CATTLE FEEDERS ASSN, TEXAS 
PORK PRODUCERS ASSN, AND TEXAS ASSN OF DAIRYMEN 
 
 
            /s/ Louis W. Bullock     
      Louis W. Bullock 
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